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THE TRUTH ABOUT MEDICAL MALPRACTICE LITIGATION

“Tort liability for medical malpractice is designed to serve several functions: to compensate injured
patients for their harm, to encourage doctors to take appropriate safety precautions and avoid undue risk
in treating their patients, and to provide a forum in which negligent physicians can be held publicly
accountable. The litigation process can also provide a means for patients and their families to gain more
information about the causes and circumstances of medical injuries.”’

PREVENTABLE MEDICAL ERRORS ARE WIDESPREAD BUT FEW INJURED PATIENTS FILE LAWSUITS.
e FEach year, hundreds of thousands of Americans are killed or injured by avoidable medical errors.

o According to a November 2010 study by the Office of Inspector General of the U.S.
Department of Health and Human Services, about 1 in 7 Medicare patients in hospitals
experience a serious medical error, 44 percent of which are preventable.’

o The Institute of Medicine’s seminal 1999 study, “To Err is Human,” found that between
44,000 and 98,000 patients are killed in hospitals each year due to preventable “adverse
events” caused by treatment itself and not an underlying condition.” The IOM used
stringent criteria in choosing which adverse events to consider. The report also notes,
“Some maintain these extrapolations likely underestimate the occurrence of preventable
adverse events because these studies: 1) considered only those patients whose injuries
resulted in a specified level of harm; 2) imposed a high threshold to determine whether an
adverse event was preventable or negligent (concurrence of two reviewers); and 3)
included only errors that are documented in patient records.” In other words, the authors
of the IOM study made special care to ensure that only incidents that were preventable or
negligent were examined.

* Despite the amount of preventable medical negligence nationwide, very few injured patients file
suit. This was the finding of two recent National Center for State Courts (NCSC) analyses of
medical malpractice litigation in state courts.” As NCSC researchers put it in their 2010 study,
“rarely does a medical malpractice caseload exceed a few hundred cases in any one state in one
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year.”

MEDICAL MALPRACTICE LAWSUITS ARE RARE AND DECLINING IN NUMBER.

* According to an April 2011 NCSC report, “despite the widespread prevalence of medical
negligence,”® in 2008 medical malpractice case filings “represented well under 2 percent of all
incoming civil cases, and less than 8 percent of incoming tort cases™ in the general jurisdiction

courts of 12 states reporting.



* NCSC data also show that medical malpractice claims are becoming less frequent. In an October
2011 study, researchers found that from 2000 to 2009, med mal filings fell by 18 percent in the
general jurisdiction courts of seven states reporting.”® In five of those states, filings fell by
between 18 and 42 percent.” These findings are consistent with NCSC’s April 2011 med mal
report which concluded that “[c]ontrary to the claims of some tort reform advocates, medical
malpractice caseloads have been decreasing over time.”"

MEDICAL MALPRACTICE CASES ARE RARELY RESOLVED THROUGH TRIAL.

* In 2005, the most recent year studied by the U.S. Department of Justice (DOJ), only 7.8 percent
of medical malpractice cases were disposed of by bench or jury trial in 49 jurisdictions
reporting."'

*  Between 1996 and 2005, the number of medical malpractice trials concluded in state courts in the
nation’s 75 most populous counties remained low and fairly stable, increasing by only 1.5 percent
over the ten-year period.'?

* In 2005, medical malpractice cases accounted for only 9.1 percent of all civi/ cases disposed of by
trial in state courts."

* After examining long-term data, DOJ found that the number of med mal cases as a percentage of
all civil trials in the nation’s 75 most populous counties remained low and relatively steady over a
14-year period, with med mal cases constituting 9.7 percent of all civil trials in 2001 and 11.3
percent of all civil trials in 2005."

* DOJ data show that in 2005 medical malpractice cases accounted for 14.9 percent of tort cases
disposed of by trial in state courts nationwide."

* Long-term data from the nation’s 75 most populous counties show that the number of medical
malpractice cases as a percentage of all fort trials remained low and fairly stable from 1996
through 2005, increasing by only 2.8 percent between 2001 and 2005.'°

THE VAST MAJORITY OF TRUE MEDICAL MALPRACTICE CASES SETTLE.

* Ina?2006 closed claims study, the Harvard School of Public Health found that only 15 percent of
claims were decided by trial verdict.'” Other research shows that 90 percent of cases are settled
without jury trial, with some estimates indicating that the figure is as high as 97 percent."®

* As Duke Law Professor Neil Vidmar, who has extensively studied medical malpractice litigation,
testified before the U.S. Senate, “Research on why insurers actually settle cases indicates that the
driving force in most instances is whether the insurance company and their lawyers conclude, on
the basis of their own internal review, that the medical provider was negligent.....An earlier study
by Rosenblatt and Hurst examined 54 obstetric malpractice claims for negligence. For cases in
which settlement payments were made there was general consensus among insurance company
staff, medical experts and defense attorneys that some lapse in the standard of care had occurred.
No payments were made in the cases in which these various reviewers decided there was no lapse
in the standard of care.”"

Vidmar added, “In interviews with liability insurers that I undertook in North Carolina and other
states, the most consistent theme from them was: ‘We do not settle frivolous cases!” The insurers
indicated that there are minor exceptions, but their policy on frivolous cases was based on the



belief that if they ever begin to settle cases just to make them go away, their credibility will be
destroyed and this will encourage more litigation.”*

Vidmar further testified, “Without question the threat of a jury trial is what forces parties to settle
cases. The presence of the jury as an ultimate arbiter provides the incentive to settle but the
effects are more subtle than just negotiating around a figure. The threat causes defense lawyers
and the liability insurers to focus on the acts that led to the claims of negligence.””'

JURIES ARE ABLE TO HANDLE MEDICAL MALPRACTICE CASES.

* Empirical studies consistently show juries to be capable, effective and fair decision-makers in
medical malpractice cases.”> For example, University of Missouri-Columbia Law Professor
Philip G. Peters, Jr. analyzed three decades of empirical research on jury decision-making and
reached the following four conclusions: “First, negligence matters. Weak cases rarely win, close
cases do better, and cases with strong evidence of medical negligence fare best. Second, the
agreement rate between juries and experts is very high in the class of cases that most worries
critics of malpractice litigation, that is, cases with weak evidence of negligence. Juries agree with
expert reviewers in eighty to ninety percent of these cases. That is a better agreement rate than
physicians typically have with each other. Third, the agreement rate is much lower in cases with
strong evidence of negligence. Doctors consistently win about fifty percent of the cases that
experts believe the plaintiffs should win. Fourth, the consistently low success rate of malpractice
plaintiffs in cases that expert reviewers feel they should win strongly suggests the presence of one
or more factors that systematically favor medical defendants in the courtroom, such as better
litigation teams or pronounced jury reluctance to find doctors liable. From the perspective of
defendants at least, jury performance is remarkably good.”*

JURIES ARE NOT ANTI-PHYSICIAN; IN FACT, THE OPPOSITE IS TRUE.

* Cornell University Law Professor Valerie P. Hans and Duke University Law Professor Neil
Vidmar, leading experts in the field of jury research, “explored the claims of doctors ...about
unfair treatment by juries but the empirical evidence does not back them up. The notion of the
pro-plaintiff jury is contradicted by many studies that show both actual and mock jurors subject
plaintiffs’ evidence to strict scrutiny.”**

* Interviews with North Carolina jurors who decided medical malpractice cases led Professor
Vidmar to conclude that “many jurors initially viewed the plaintiffs’ claims with great skepticism.
Their attitudes were expressed in two main themes. First, they said that too many people want to
get something for nothing, a skeptical attitude about claiming... . Second, they expressed the
belief that most doctors try to do a good job and should not be blamed for a simple human
misjudgment.”” Vidmar added, “Indeed, these attitudes were even expressed in some of the
cases in which jurors decided for the plaintiff. One jury that gave a multimillion-dollar award for
a baby with severe brain injuries was very concerned about the possible adverse effect on the
doctor’s medical practice. This does not mean that in every such case jurors held these views.
Sometimes, evidence of the doctor’s seemingly careless behavior caused jurors to be angry about
what happened. However, even in these latter cases, the interviews indicated that the jurors had
initially approached the case with open minds.”*®



IT IS DIFFICULT FOR PATIENTS TO WIN MEDICAL MALPRACTICE CASES.

In 2005, the latest year studied by DOJ, the plaintiff win rate for medical malpractice was 23
27
percent.

Juries decided against medical malpractice plaintiffs more than three-quarters of the time in
2005.%* Injured patients were more successful before judges, winning 50 percent of the time.*’

Long-term data from state trials in the nation’s 75 most populous counties show statistically
significant decreases in win rates among medical malpractice plaintiffs. More specifically, the
percentage of successful plaintiffs fell by 17 percent from 1996 to 2005 and by 27.7 percent from
2001 to 2005.%

MEDICAL MALPRACTICE VICTIMS WHO PREVAIL AT TRIAL HAVE SUFFERED SEVERE INJURIES.

According to NCSC, in 2005, death was by far the most frequent type of injury among successful
medical malpractice plaintiffs, accounting for 22 percent of med mal victims who prevailed at
trial.®' “[I]n the paralysis/amputation category, 100 percent of medical malpractice cases in
which the plaintiff received an award involved paralysis caused by injury to the spine or
brain...In the brain/head injury category, all injuries alleged by successful medical malpractice
claimants were permanent...For burns, lacerations, skin infections, and other skin injuries, all
winning medical malpractice patients suffered permanent injuries. ...”*

MEDICAL MALPRACTICE VERDICTS ARE FAR SMALLER THAN COMMONLY BELIEVED.

In 2005, the latest year studied by DOJ, the median award for successful medical malpractice
plaintiffs in state court was $400,000.* The median med mal award in jury-decided cases was
also $400,000.** In contrast, state judges handed down a significantly higher median damage
award to medical malpractice victims, $63 1,000.35 It is important to note that these median
amounts do not account for post-trial activity (such as award modifications) and appeals.36

PREVAILING MEDICAL MALPRACTICE PLAINTIFFS RARELY RECEIVE PUNITIVE DAMAGE VERDICTS.

In 2005, the most recent year studied by DOIJ, punitive damages were awarded in only 1 percent
of medical malpractice cases where victims established liability at trial.”’

Long-term data from the nation’s 75 most populous counties show that the percentage of
successful medical malpractice plaintiffs receiving punitive damages is consistently low — 1.1
percent in 1996, 4.9 percent in 2001 and 2.6 percent in 2005.*

THERE ARE LEGITIMATE REASONS WHY SUCCESSFUL MEDICAL MALPRACTICE PLAINTIFFS RECEIVE
LARGER AWARDS THAN OTHER PERSONAL INJURY PLAINTIFFS.

According to DOJ, in 2005, the median award for successful medical malpractice plaintiffs was
$400,000, compared to $19,840 for other successful personal injury plaintiffs.* In analyzing the
different medians, NCSC explained that “[t]he larger damage awards in medical malpractice
cases do not necessarily imply that juries are acting irrationally or being overly generous to
medical malpractice plaintiffs. First, damage awards in medical malpractice cases are generally
proportionate to the severity of the injury. Second, the high cost of pursuing a medical
malpractice claim means that only those cases in which the plaintiff’s injury is severe and the
potential damages very large are likely to make it to trial. Because other types of tort cases are



less costly to litigate, lower-value cases of these types are more likely to be filed and taken to trial
than are low-value medical malpractice cases.”*

MEDICAL MALPRACTICE AWARDS AND PAYMENTS REFLECT THE SEVERITY OF THE INJURY.

e After looking at the most recent DOJ data available, NCSC researchers found that “[t]he most
serious injuries, such as paralysis and cancer, received the largest awards. Consistent with other
research, in medical malpractice cases death tended to be compensated somewhat less highly than
some other serious injuries such as paralysis, in part because these injuries often require costly
lifelong aellre. Less serious injuries, such as fractures and dental injuries, received smaller
awards.”

* As Professor Vidmar told Congress in June 2006, “[ TThe magnitude of jury awards in medical
malpractice tort cases positively correlated with the severity of the plaintiffs’ injuries, except that
injuries resulting in death tended to result in awards substantially lower than injuries resulting in
severe permanent injury, such as quadriplegia. I and two colleagues conducted a study of
malpractice verdicts in New York, Florida, and California. We also found that jury awards of
prevailing plaintiffs in malpractice cases were correlated with the severity of the injury.”**

* Public Citizen’s most recent analysis of National Practitioner Data Bank (NPDB) data shows that
the overwhelming majority of medical malpractice payments compensate for death, catastrophic
harms or serious permanent injuries.43 Of the 10,195 medical malpractice payments in 2010,
“nearly two-thirds (64.5 percent) compensated for negligence that resulted in a significant
permanent injury, major permanent injury, quadriplegia, brain damage, the need for lifelong care,
or death. More important, the dollar value of payments for these extremely serious outcomes
accounted for an even higher proportion — more than four-fifths (82.1 percent) of the total value
of malpractice payments last year. Nearly half the money paid (46.6 percent) compensated
victims and victims’ survivors for negligence resulting in death, quadriplegia, brain damage or
injuries requiring lifelong care.”*

VICTIMS OF MEDICAL ERRORS ARE RARELY COMPENSATED.

* According to Public Citizen’s analysis of 2010 NPDB data, “The number of medical malpractice
payments made on behalf of physicians fell for the seventh consecutive year in 2010, plummeting
to the lowest total in the history of the NPDB, which has tracked medical malpractice payments
since 1990.”* In absolute terms, “[p]ayments in 2010 were 19.6 percent fewer than in 1991, the
earliest full year for which the NPDB collected data. Compared to the U.S. population, the
number of payments was 37.5 percent lower in 2010 than in 1991.”*

* Public Citizen’s NPDB report also found that there were 3,597 medical malpractice payments for
deaths due to negligence in 2010.* This means that even if one uses the low end of the IOM
estimate — 44,000 deaths per year — about 12 times as many people were likely killed in
hospitals in 2010 because of avoidable errors as the number of malpractice payments to
survivors.” Using a 2009 Hearst Newspapers estimate (i.e., 200,000 deaths from medical
mistakes per year), just one in 55 deaths was compensated.”® In other words, between 91 and 98
percent of deaths from medical negligence did not result in any liability payment.

* In addition, Public Citizen’s analysis of NPDB data revealed that a total of 10,195 malpractice
payments were made on behalf of doctors in 2010.>" Thus, even by IOM’s low-end estimate of
44,000 deaths a year, about four times as many people were killed by avoidable errors as received
a medical malpractice payment for any adverse outcome, including death.” And based on the



Hearst estimate of 200,000 deaths per year, about 19 people were killed for every payment
compensating any type of injury.”

* According to DOJ’s most recent report on medical malpractice insurance claims in seven states
from 2000 through 2004, most claims were closed without any compensation provided to those
claiming a medical injury.54

MEDICAL MALPRACTICE VERDICT PAYMENTS ARE FAR SMALLER THAN COMMONLY BELIEVED.

* Inits 2011 NPDB study, Public Citizen found that “[t]he cumulative value of malpractice
payments in 2010 was the lowest in the history of the NPDB if adjusted for inflation by the
consumer price index (CPI) or medical services index. In actual dollars, payments in 2010 were
the lowest since 1998.”>

* As Cornell Law Professor Valerie P. Hans and Duke Law Professor Neil Vidmar explain in
American Juries: The Verdict, “The fact that the jury verdict is not the end of litigation is often
overlooked in discussions of the role of the jury. This is especially true of medical malpractice
trials.”*® According to the authors, “Research consistently indicates that outlier verdicts seldom
withstand postverdict proceedings. The judge may reduce the award by remittitur (the legal term
for a reduction), or the case may be appealed to a higher court at which time the award may be
reduced. Perhaps most common of all, the plaintiff and the defendant negotiate a posttrial
settlement that is less than the jury verdict. Plaintiffs are willing to negotiate lesser amounts,” the
researchers added, “because they need the money immediately and cannot wait for the years it
will take to get the money if the case is appealed. Also, there is a risk that an appeals court will
reduce the award or even overturn the verdict.””’ In the end, the plaintiff “negotiates a settlement
around the defendant’s insurance coverage.”®

For example, “[s]Jome of the largest medical malpractice awards in New York that made national
headlines ultimately resulted in settlements between 5 and 10 percent of the original jury verdict
actually being paid.”> Similarly, “Vidmar’s Illinois study found that settlements in his sample of
large jury awards averaged only 43 percent of the original verdicts.”*

* Research by University of Illinois Law Professor David A. Hyman and colleagues from the
University of Texas, New York University Law School and Georgetown University Law Center
shows that most med mal jury awards receive post-verdict “haircuts.”® According to the Texas
data:

o “Seventy-five percent of plaintiffs received a payout less than the adjusted verdict (jury
verdict plus pre-judgment and post-judgment interest), 20 percent received the adjusted
verdict (within £ 2 percent), and 5 percent received more than the adjusted verdict.”*

o “Overall, plaintiffs received a mean (median) per-case haircut of 29 percent (19 percent), and
an aggregate haircut of 56 percent, relative to the adjusted verdict.”®

o “The larger the verdict, the more likely and larger the haircut. For cases with a positive
adjusted verdict under $100,000, 47 percent of plaintiffs received a haircut, with a mean
(median) per-case haircut of 8 percent (2 percent). For cases with an adjusted verdict larger
than $2.5 million, 98 percent of plaintiffs received a haircut with a mean (median) per-case
haircut of 56 percent (61 percent).”64

o “Insurance policy limits are the most important factor explaining haircuts.”®’



o “Most cases settle, presumably in the shadow of the outcome if the case were to be tried.
That outcome is not the jury award, but the actual post-verdict payout. ... The parties surely
bargain in the shadow of the jury, but in most cases, the terms of the bargain are shaped by
the shadow of coverage.”®

o “Because defendants rarely pay what juries award, jury verdicts alone do not provide a
sufficient basis for claims about the performance of the tort system.”®’

FAR FROM BEING “BROKEN,” EXPERTS SAY THAT THE CURRENT MEDICAL MALPRACTICE SYSTEM
WORKS WELL.

* Inan October 2011 study, California State University, Northridge Economics Professor and Cato
Institute Adjunct Scholar Shirley Svorny analyzed existing empirical data and found that the
medical malpractice system works just as it should. As Svorny explained,

o “The medical malpractice system generally awards damages to victims of negligence and
fails to reward meritless claims. Plaintiffs’ attorneys, paid on a contingency basis, filter out
weak cases. Patients who file valid claims are likely to collect, generally through out-of-
court settlements.”®®

o “The fact that settlement is common suggests courts are providing good signals as to when
plaintiffs will prevail. Under these conditions, insurance companies assess the validity of
claims and settle valid claims rather than go to court.”®

o “Critics of the system point to the fact that many initial claims do not involve negligence.
This can be explained by patients and their attorneys seeking to gather information about the
level of negligence associated with an injury. Once discovery shows a small likelihood of
success, many plaintiffs drop their claims.”"

o “Critics of the medical malpractice system point to its high administrative costs. ...Yet, as
economist Patricia Danzon observes, the bulk of administrative costs are limited to the small
fraction of cases that go to court. Meanwhile, the deterrent effect influences all medical
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practice.

* Inits 2006 closed claims study, the Harvard School of Public Health reported that legitimate
claims are being paid, non-legitimate claims are generally not being paid and “portraits of a
malpractice system that is stricken with frivolous litigation are overblown.””* Among the
researchers’ more significant findings:

o Sixty-three percent of the injuries were judged to be the result of error and most of those
claims received compensation; on the other hand, most individuals whose claims did not
involve errors or injuries received nothing.”

o Eighty percent of claims involved injuries that caused significant or major disability or
death.”

o “The profile of non-error claims we observed does not square with the notion of opportunistic
trial lawyers pursuing questionable lawsuits in circumstances in which their chances of
winning are reasonable and prospective returns in the event of a win are high. Rather, our
findings underscore how difficult it may be for plaintiffs and their attorneys to discern what



has happened before the initiation of a claim and the acquisition of knowledge that comes

from the investigations, consultation with experts, and sharing of information that litigation
: 9575

triggers.

o “[D]isputing and paying for errors account for the lion’s share of malpractice costs.””

o “Previous research has established that the great majority of patients who sustain a medical
injury as a result of negligence do not sue. ...[FJailure to pay claims involving error adds to a
larger phenomenon of underpayment generated by the vast number of negligent injuries that
never surface as claims.”’’

LITIGATION IMPROVES PATIENT SAFETY.

* David A. Hyman, Professor of Law and Medicine at the University of Illinois College of Law,
and Charles Silver of the University of Texas at Austin School of Law, have researched and
written extensively about medical malpractice. ”® They confirm, “The field of surgical anesthesia,
where anesthesiologists adopted practice guidelines to reduce deaths, injuries, claims and
lawsuits, is a strong case in point. ... [T]wo major factors forced their hand: malpractice claims
and negative publicity.... Anesthesiologists worked hard to protect patients because of
malpractice exposure, not in spite of it.””> As Hyman and Silver explain, the reason why tort
liability promotes patient safety is obvious: Providers are rational. When injuring patients
becomes more expensive than not injuring them, providers will stop injuring patients.*

* In a breakthrough article by George J. Annas, J.D., M.P.H., the New England Journal of Medicine
confirmed that litigation against hospitals improves the quality of care for patients. The author
wrote, “In the absence of a comprehensive social insurance system, the patient’s right to safety
can be enforced only by a legal claim against the hospital. ... [M]ore liability suits against
hospitals may be necessary to motivate hospital boards to take patient safety more seriously....
Anesthesiologists were motivated by litigation to improve patient safety. As a result, this
profession implemented 25-years-ago a program to make anesthesia safer for patients and as a
result, the risk of death from anesthesia dropped from 1 in 5000 to about 1 in 250,000.”"'

*  Numerous other medical practices have been made safer only after the families of sick and
injured patients filed lawsuits against those responsible. In addition to anesthesia procedures,
these include catheter placements, drug prescriptions, hospital staffing levels, infection control,
nursing home care and trauma care.?” As aresult of such lawsuits, the lives of countless other
patients have been saved.

e The Harvard Medical Practice Study also acknowledged, “[T]he litigation system seems to
protect many patients from being injured in the first place. And since prevention before the fact
is generally preferable to compensation after the fact, the apparent injury prevention effect must
be an important factor in the debate about the future of the malpractice litigation system.”83

FEAR OF LITIGATION IS NOT THE MAIN REASON DOCTORS FAIL TO REPORT ERRORS.

* A January 2012 report from the U.S. Department of Health and Human Services (HHS) found
that massive error underreporting at hospitals is caused by widespread employee failure to
recognize patient harm.** According to the HHS Inspector General, “[T]he problem is that
hospital employees do not recognize ‘what constitutes patient harm’ or do not realize that
particular events harmed patients and should be reported. In some cases, he said, employees



assumed someone else would report the episode, or they thought it was so common that it did not
need to be reported, or ‘suspected that the events were isolated incidents unlikely to recur.”*’

* According to a 2006 study by Dr. Thomas Gallagher, a University of Washington internal-
medicine physician and co-author of two studies published in the Archives of Internal Medicine,
“Comparisons of how Canadian and U.S. doctors disclose mistakes point to a ‘culture of
medicine,” not lawyers, for their behavior.”*® In Canada, there are no juries, non-economic
awards are severely capped and “if patients lose their lawsuits, they have to pay the doctors’ legal
bills...yet doctors are just as reluctant to fess up to mistakes.” Moreover, “doctors’ thoughts on
how likely they were to be sued didn’t affect their decisions to disclose errors.”®® The authors
believed “the main culprit is a ‘culture of medicine,” which starts in medical school and instills a
‘culture of perfectionism’ that doesn’t train doctors to talk about mistakes.”*’

* Research by George J. Annas, J.D., M.P.H. “found that only one quarter of doctors disclosed
errors to their patients,”g0 but “the result was not that much different in New Zealand, a country
that has had no-fault malpractice insurance™" (i.e., no litigation against doctors) for decades. In
other words, “[t]here are many reasons why physicians do not report errors, including a general
reluctance tg)zcommunicate with patients and a fear of disciplinary action or a loss of position or
privileges.”

THE BEST WAY TO REDUCE MALPRACTICE LITIGATION IS TO REDUCE THE AMOUNT OF MALPRACTICE.
* As the Rand Institute for Civil Justice found in its 2010 study of California malpractice:

o “Our results showed a highly significant correlation between the frequency of adverse events
and malpractice claims: On average, a county that shows a decrease of 10 adverse events in a
given year would also see a decrease of 3.7 malpractice claims. Likewise, a county that
shows an increase of 10 adverse events in a given year would also see, on average, an
increase of 3.7 malpractice claims. According to the statistical analysis, nearly three-fourths
of the within-county variation in annual malpractice claims could be accounted for by the
changes in patient safety outcomes.””’

o “We also found that the correlation held true when we conducted similar analyses for
medical specialties—specifically, surgeons, nonsurgical physicians, and
obstetrician/gynecologists (OB-GYNs). Nearly two-thirds of the variation in malpractice
claiming against surgeons and nonsurgeons can be explained by changes in safety. The
association is weaker for OB-GYNSs, but still significant.”**

o “These findings are consistent with the basic hypothesis that iatrogenic harms are a precursor
to malpractice claims, such that modifying the frequency of medical injuries has an impact
on the volume of litigation that spills out of them. Although this is an intuitive relationship,
it is not one that has been well validated previously. It suggests that safety interventions that
improve patient outcomes have the potential to reduce malpractice claiming, and in turn,
malpractice pressure on providers.””

o “[N]ew safety interventions potentially can have positive effects on the volume of
malpractice litigation — a desirable result to seek out, even beyond the immediate impact of
medical injuries avoided.””®

o “Presumably, the one thing that all parties to the debate can agree on is that reducing
malpractice activity by reducing the number of iatrogenic injuries is a good idea. Arguments



about the merits of statutory tort intervention will surely continue in the future, but to the
extent that improved safety performance can be shown to have a demonstrable impact on
malpractice claims, that offers another focal point for policymakers in seeking to address the
malpractice crisis. Based on the results of the current study, we would suggest that that focal
point may be more immediately relevant than has previously been recognized.””’

Updated January 2012.
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