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September 17, 2007

Eric R. Dindlo, Supeaintendent
State Of New Y ork

Insurance Department

One Commence Plaza

Albany, New York 1225

Dear Supeaintendent Dinallo:

Thefollowing information is submitted to the medical malpractice task force in answer to severa
guestionsraised in the workplan for September 19, 2007.

Financial Issues

Nationdly, the propaty/casudty insurance indudry and the medical malpractice indudry, in
paticular, have been experiendng asoft market snce 20042005. Pofits are rising throughout
the county, while a the same time rates have sabilized or are dropping. See, eg., Americansfor
Insurance Reform, OCommercial Insurance Rates Continueto Fall While Insurer Profits
Continueto Skyrodket to Record Levels, Octobea 25, 2006;http://www.insurance-
reform.org/AIRSoftMarketProfits.pdf. Tha the peformance of some New Y ork companies, like
MLMIC, ae so outof-wack with therest of the county is clearly dueto uniqueproblemsin this
state.

New York istheonly sate in the naion that provides dodors with $1 million in free coverage
abovethe $1.3 nillion they currently pay for. Beyond this, however, New York law requires
MMIP to declineno ore, forcing it to insure the small nunmber of objectively bad risks that cause
most malpractice payouts in this state. (In New York, 7 pecent of New York@ dodors are
responsble for 68 percent of malpractice payouts, according © Public Citizen( Health Research
Group. Qug 7 Rercent of New Y ork@ Doctors Are Responsble for Two-Thirds of Malpractice
Payouts, Sudy Shows,OMarch 10, 2003See http://www.questionabledodors.org/. See dso,
Public Citizen, The Great Medical Malpractice Hoax NPDB Data Continueto ShowMedical
Liability System Produces Rational Outcomes, January 2007.)

We dso knowtha unde thelast Administration, he MMIA surpluswas stolen for the sate
budge, and that the state contributed to MLMICG poorpeaformance by slling it MMIAG
liabilities for an likely insufficient price jug as the hard insurance market was taking hod
naiondly. MLMICG results have been dderiorating snce then. These are dl real policy
concernsfor consumer groups especially as certain interests suggest solving these problems on



the backs of the mgjority of good dotors who ae already paying for the actionsof afew bad
ones, or even worse, patients who have been injured dueto medical negligence.

We look forward to seeing dda presented by medical mal practice insurance companies because
currently publc information ha been orely lacking. For example, MLMIC does not split outits
results separately for thebusness it assumed from the MMIA and thebusness it initiated, ©
thereis no way to compare the difference. Given the observation by many that MLMIC may
have subdantially undebid for the MMIA busness and nowisin trouble as aresult, this daa
seems critical and we hopethe Supeaintendent requests and rel eases them.

Asto the current MMIP deficit, MMIP@ actuaries say tha it has a projected ddicit of close to
$500 nillion ove anumber of years. We note that the Center for Jugtice & Democracy has done
work in thelast few years with bot Jay Angoff, former Missour Insurance Commissiona, and
J. Robat Hunter, Director of Insurance for the Consumer Federation of America, former Texas
Insurance Commissione and Federal Insurance Administrator unde Ford and Carter,
demondrating that often estimates tha actuaries make as to ultimate liabilities are often wildly
exaggeated. In fact, thisinsurance department found such aphenomenon b behistorically true
in New York State. See New Y ork Department of Insurance, The Status of the Primary and
Excess Medical Malpractice Market and he Future Need for the Medical Malpracdice Insurance
Assodation,a 11 (1997)

We have found ha only by looking & pad daims experience for severa years back, examining
such daa as the carriersQAnnud Statements filed unde oah with sate insurance departments,
(and notrate filingswhich contain mogly estimates), does an accurate picture emerge. For
example, on duly 7, 2005, he Center for Jugice & Democracy, dong with the Alliance for
Judice, Conumer Federation of America, Public Citizen, USAction and U.S. Public Interest
Research Group, eleased Falling Aaims and Rsing Premiuns in the Medical Malpractice
Insurance Indudry, written by Angoff. The report examined dda of leading A.M. Best-rated
medical malpractice insurers. It found hat contrary to what carriers were saying in thar rate
filings daims payments of those carriers, as well as thar incurred losses (the estimated future
claims payments of thoe carriers), decreased in real terms over the prior five years.

Incurred losses in the medical malpractice insurance line are notrioudy proneto swving up ad
down with the indugry@ investment/econorric cycle. The proof that these swingsare notreal is
tha they do notmanifest themselves in the pad daa, even when reviewed over thelong erm to
accountfor thelongtail lag beween reserving and ultimate payment.

Indeed, in July 2007, NY PIRG, Center for Medical Consumers and Center for Judice &
Democacy released an andysis of 30 years of New York insurance daa, andyzed by J Robat
Hunter. Thedata clearly shows tha when adjusted for medical inflation and the nunber of
dodors, there has been no increase in the amounts medical mal practice insurers have pad outin
claimsin recent years, including dl jury avardsand sttlements. GGroupsReact to NY S
Insurance Department Med Mal Rate Hike, July 2, 2007 ,http://centerjd.org/

NY %20Goup$620React%20t0%20Insurance%20Depatment%o20Rate%020Hike. pdf.




We dso knowthat insurers historically have increased reserves as away to judify price
increases. We do notknow if this is hgppening anong any of the med mal carriersin New York,
butit isimportant to daermineif it is because historically, this kind of activity can degenerate
into aQiability insurance crisis.O For example, we knowtha naiondly, there was alarge jump
in med mal loss reservesin 2001, &the beginning of the mos recent hard market in the country.
According o aJune 24,2002,Wall Steet Journal front page investigative news story, S. Paul
Insurance Co., which unil 2001 ha 20 pecent of the naiond med mal market, pulled outof the
market after mismanaging its reserves. The company st asidetoo much money in reserves to
cove malpractice claims in the 1980s 0 it @eleasedO$1.1 bilion in reserves, which flowed
through ts income statements and gopeared as profits. Seeing these profits, many new, smaller
carriers came into the market and garted dashing piices to atract cusomers.

From 1995 b 2000, ates fell so low tha they became inadequate to cover malpractice clams.
Many companies collapsed as aresult. S. Paul eventudly pulled out, generating supply and
demand problems for doctors in many gates. The head of aleading medical malpractice insurer
described problems in the med mal insurance market at that time: @ don®like to hear insurance-
company executives say it@ the tort system DitG self-inflicted. OChrlstopher Oster and Rachel
Zimmerman, OnsurersOMissteps Helped Provoke Malpractice @risis,OWall Steet Journal,
June24, 2002.

Asoneinsurance indugry insder dso putit in 2001, O’he [medica malpractice insurance]
market isin chaos... Throughoutthe 1990s... insurers were ... diven by adesire to accumulate
large amounts of capital with which to tum into investment income. Regardless of thelevel of ...
tort reform, thefact remainstha if insurance policies are consstently undepriced, the insurer
will lose money.OCharles Kolodkin, A edical Malpractice Insurance Trends? Cheaod,O
Internaiond Risk Mgmt. Inditute (Sept. 2001)
http://www.irmi.com/expert/articles/kolodkin001.ap

Notably, for 15 yers, bdween 1988 ad 2002, MLMIC notonly soughtno ne rate increase but
frequently issued dividendsto its policyholders. During thelast few years, the insurance
depatment has generally gpproved sngle digit increases.

Claims experience DNo Increase; Few Sue

Each year medical negligence in New York hositals resultsin & least 27,000 njuries and 7,000
desths. Yet eighttimes as many pdients are injured as ever file aclaim; 16 imes as many suffer
injuries as receive any compensation. Ingitute of Medicine, To Err is Human: Building a Sadr
Health System, (1999; Harvard Medical Practice Study (1990) At the highest level, the
estimated nunbe of medical injuries naiondly is more than onemillion pe year; approximately
85,000 nalpractice suits are filed annudly. QWith aboutten times as many injuries as

mal practice claims, the only condusion posible is tha injured paients rarely file lawsuits.O
David A. Hyman and Charles Silver, Qedical Malpractice Litigation and Tort Reform: It's the
Incentives, Stupid, 359 Vand. L. Rev. 1085, 1084May 2006)(citing Brian Ostrom, Neal Kauder
& Neil LaFontain, Examining the Work of State Courts (2003)at 23).

Wha@ more, New York daa from the Nationd Center for State Courts (NCSC), shows that
between 1997 b 2001, New York medical malpractice filingsdroppel 3 pecent, while the



average anong dl 17 gates examined was a5 peacent increase before adjuging for popubtion
growth. Nationd Center for State Courts, Examining the Work of State Courts, 2002: A National
Perspective fromthe Court Sttistics Project (Brian J Ostrom et d. eds, 2003).

As noted above Hunter@® studies, usng decades of pad loss and written premium daa, are
congstent with this finding, boh in New York and naiondly. See, boh GGroupsReact to NY'S
Insurance Department Med Mal Rate Hike, July 2, 2007 ,http://centerjd.omgy/

NY %20Goup$620React%20t0%20Insurance%20Depatment%20Rate%20Hike.pdf, and
Medical Malpractice Insurance: Stable Losses, Undable Rates 2007, Americansfor Insurance
Reform, http://www.insurance-reform.org/Stablel 0sses2007.pdf Other studies by Hunter
examine Loss Adjusment Expenses (induding thingslike defense costs) and reach comparable
condusons See, eg. Hunter, QMeasured Coss,OAmericansfor Insurance Reform, July 2005,
http://www.insurance-reform.org/issues/measured _cogs.pdf.

Many other studies have demongdrated adisconnect beween claims and rising pemiums. A
study by bw professors at the University of Texas, Columbia University and the University of
Illinois based onclosed daim daa compiled by the Texas Department of Insurance snce 1988
conduded that Ghe rapid changes in insurance premiums that sparked the crisis gppear to reflect
insurance market dynanmics, largely disconnested from daim outcomes.O Black, Slver, Hyman,
and Sage, (Btability, Not Crisis: Medical Malpractice Claim Outcomes in Texas, 19882002,0
Joumd of Empirical Legal Studies (2005)

Similarly, an econometric andysis of the mal practice market by two Dartmouth econonists
found ha (past and present mal practice payments do notseem to bethe driving force behind
increases in premiums,Oand tha premium growth may beaffected by many factors beyond
increases in daims payments, such as indugry competition and the insurance undewriting gycle.
Katherine Baicker and Amitabh Chandra, Nationd Bureau of Economic Research, Orhe Effect
of Malpractice Liability on e Delivery of Health Care,Oat 14 and 20 Aug. 2004) See also,
Amitabh Chandra, Shantanu Nundy, Sth A. Seabury, 0'he Growth of Physician Medical
Malpractice Payments: Evidence from the Nationd Practitione Data Bank,OHealth Affairs, May
31, 2005.The study andyzed Nationd Practitione Data Bank data on payments, as well as daa
on pemiums, physcians, and reatments.

Insurers always try to blame thelegd system for price jumps as if lawyers miraculoudy
engineer big avardsto occur precisely as the cycle tums i.e., engineering large awardsin the
mid-1970s sopping for adecade, engineering large awards agan in the mid-1980s sopping for
17-20 years, and suddenly engineering large awardsagain. Thisis ludicrous as the daa
confirms.

Medical ErrorsbLarge and Cogly

While we do nothave data showing the impact of medical errors on hefinandal condition of
med mal insurance companies, we do knowthat thetotal naiond cods of negligence in hopitals
(log income, los houghold produdion, disability and helth care cogs) are estimated to be
between $17 bilion and $29 bilion each year, of which hedth care cods represent over onehdf.
Moreover, these figures vastly undeestimate the magnitude of the problem since hogital
patients represent only asmall pecentage of thetotal popukbtion & risk, and drect hoital coss



are only afraction ofthetotal cods. Inditute of Medicine, To Err is Human: Building a Sadr
Health System, 1999.

Defensive Medicine and the Cods of Litigation

Studies congstently show tha only avery small portion of health care codts result from
defensve medicine  Even beore the widespread onset of managed care in this county, the
congressiond Office of Technology Assessment (OTA) found hat less than 8 pecent of dl
diagnogic procedures were likely to becaused primarily by liability concerns OTA found hat
most physcianswho @rder aggressive diagnodic procedures . . . do ® primarily because they
bdieve such procedures are medically indicated, not primarily because of concernsabout
liability.OThe effects of Qort reformOon déensve medicine Grre likely to besmall.QU.S.
Congress, Office of Technology Assessment, Defensve Medicine and Medical Malpractice,
OTA-H--602 (19949).

According © a Congressiond Budge Office study, Gome so-called défensive medicine may be
motivated less by liability concernsthan by heincome it generates for physiciansor by the
postive (abet small) benefits to pdients.... BBO bdieves tha savingsfrom redudng ddensve
medicinewould bevery small.OCBO dso found hat limiting ort liability would have no
significant impact on halth care spending. Gongressiond Budge Office, Limiting Tort Liability
for Medical Malpractice 1, 6 dan. 8, 2004)

The Annenbeg Center@ web ste, Gactcheck.org,Ohas repeatedly chadlenged President Bush
and theinsurance indugry® use of bogusstatistics to make the argument that medical

mal practice limits would save hedlth care cogs based on ®ngderationslike deendve medicine
See, eg., @wo nonpatisan agendes of Congress have examined the question. In 2004 he
Congressiond Budge Office found®o evidence tha restrictionson rt liability reduce medical
spending.GAnd in 1999 he Governmental Accountability Office evaluaed the study and said
tha the evidence presented was too narow for estimating the overall cods of defensve
medicine OQnsurance Indugry Ad Makes Fishy Claim About Lawyers; Lobby goupsfight like
animals ove hedlth care cods - implausible statistics vs. fact-free stereotypes, OApril 19, 2005.

Wha@ more, it has been repeatedly shown that malpractice claims and premiums each represent
only atiny pacentage of overall hedth care coss. The CBO found ha QM practice costs
accountfor less than 2 pecent of [hedlth care] spending,Gand tha dl the provisionsof the
federal medical malpractice bill, induding a$250,000 ap on noreconoric damages, Gvould
lower health care cogs by only about0.4 pecent to 0.5 pecent, and thelikely effect on halth
insurance premiums would becomparably small.OCongressiond Budge Office, Limiting Tort
Liability for Medical Malpractice 1, 6 Jan. 8, 20@).

Total medical malpractice payouts, for injuries and desths caused by nedical nggligencein the
naion, hare recently hovered beween $5 bllion and $6 bilion aanudly. Thisis less than hdf
of wha Americans pay for dog and ct food exch year, which the Pet Food Ingitute puts a $13
to $14 bilion annudly over the past few years. See, http://www.pefoodinditute.org/
reference_pe_daa.cfm; QMedical Malpractice Insurance: Stable Losses, Ungtable Rates 2007,0
Americansfor Insurance Reform, http://www.insurance-reform.org/Stablel 0sses2007.pdf




Recommendations

Of dl med mal issues facing the state, only the potential MMIP deficit is an issuethat could
eventudly become a @risis,Oeven though t is not necessary to areate a fund today tha will
cove theentire deficit rightnow. Tha said, hee are some possible recommenddions

Require that MMIP be allowed to turn down objectively bad risks and require generally
that risks with poorer experience pay more than goodrisks. In New York, MMIP mug
insure any dodor who insurers refuse to insure voluntarily. MMIP can declineno one no netter
how bad therisk. In terms of both contributing o the deficit and redudang medical errors, thisis
terrible policy. MMIP should bedlowed to turn down bal risks based onan obgctive ddinition
of good pectice, i.e., dodors with dean records based on her specialty or location. If turned
down, GurpluslinesOcarriers--carriers who are nat licensed in the state but are licensed in other
states B should beauthorized to write medical malpractice coverage, in whatever way the state
deermines. Quch achangewould improve the results of the MMIP, would gop good dotors
from paying for the small nunber of bad ores, and would make prope use of theinsurance
fundion o hdp weed outdodors with poorexperience.

Further, all medical malpractice insurers should berequired to use claims history as arating
factor, and give tha factor significant weight Auto insurers use an individud® driving record
as arating factor; workers compensation insurers use the employer® loss experience as arating
factor. Malpractice insurers should do hesame. In addition, medical malpractice insurers
should berequired to offer dl @QoodQlodorsD i.e., dl dodors meeting an objective definition of
eligibility based on tar claims history, ther amountof experience and pehgps othe factors B
thelowest rate.

Surchargethe P/C companies. If the MMIP ddicit were spread ecross this indugry, each
insurer would need to pay a surcharge of only approximately 1 D2 peacent of premium to pay off
theddficit, and less if spread ove a nunber of years. The surchargewould beeven less if the
health insurance/managed care indugry were induded. However, this requires policyholders to
pay for aproblem they did notcreate so from apolicy pespective, there are drawbacks to this
approach. However, it could mog easily resolve the current potentia crisis.

Others have recommended conduding acompditive bidding process whereby the carriers agree
to assume the current liabilities of the MMIP.

We hopethis was helpful. Fease do nothesitate to contact uswith any questions

Very sncerely,

Joanne Doroshow
Executive Director



